Appendix A

APPENDIX A
CODE OF ETHICS
MONTANA STATE STATUTES
Part 1
Code of Ethics

2-2-101. Statement of purpose. The purpose of this part is to set forth a code of ethics prohibiting conflict
between public duty and private interest as required by the constitution of Montana. This code recognizes
distinctions between legislators, other officers and employees of state government, and officers and employees
oflocal government and prescribes some standards of conduct common to all categories and some standards of
conduct adapted to each category. The provisions of this part recognize that some actions are conflicts per se
between public duty and private interest while other actions may or may not pose such conflicts depending

upon the surrounding circumstances.
History: En. 591701 by Sec. 1, Ch. 569, L. 1977; R.C.M. 1947, 59-1701.

Cross-References
Constitutional mandate to provide Code of Ethics, Art. XIII, sec. 4, Mont. Const.
Code of Fair Campaign Practices, 13-35-301.

2-2-102. Definitions. As used in this part, the following definitions apply:

(1) “Business” includes a corporation, partnership, sole proprietorship, trust or foundation, or any other
individual or organization carrying on a business, whether or not operated for profit.

(2) “Compensation” means any money, thing of value, or economic benefit conferred on or received by
any person in return for services rendered or to be rendered by himself or another.

(3) “Employee” means any temporary or permanent employee of the state or any subdivision thereof or
member of the judiciary, including a member of a board, commission, or committee except a legislator and an
employee under contract to the state.

(4) “Financial interest” means an interest held by an individual, his spouse, or minor children which is:

(a) an ownership interest in a business;

(b) acreditor interest in an insolvent business;

(c) an employment or prospective employment for which negotiations have begun;

(d) an ownership interest in real or personal property;

(e) aloan or other debtor interest; or

(f) a directorship or officership in a business.

(5) “Official act” or “official action™ meansa vote, decision, recommendation, approval, disapproval, or
other action, including inaction, which involves the use of discretionary authority.

(6) “Publicofficer” includes any state officer excepta legislator or member of the judiciary or any elected
officer of any subdivision of the state.

(7) “State agency” includes the state; the legislature and its committees; all executive departments,
boards, commissions, committees, bureaus, and offices; the university system: and all dependent commissions
and other establishments of the state government except the courts.

(8) “State officer” includes all elected officers and directors of the executive branch of state government

as defined in 2-15-102.
History: En. 59-1702 by Sec. 2, Ch. 569, L. 1977; R.C.M. 1947, $9-1702.

2-2-103. Public trust. (1) The holding of public office or employment is a public trust, created by the
confidence which the electorate reposes in the integrity of public officers, legislators, and employees. A public
officer, legislator, or employee shall carry out his duties for the benefit of the people of the state.

(2) A public officer, legislator, or employee whose conduct departs from his fiduciary duty is liable to the
people of the state as a trustee of property, is liable to a beneficiary under 72-20-203(2), and shall suffer such
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(b) perform an official act directly and substantially affecting to its economic benefit a business or other
undertaking in which he either has a substantial financial interest or is engaged as counsel, consuitant,
representative, or agent.

(3) A member of the governing body of a local government may perform an official act notwithstanding
this section when his participation is necessary to obtain a quorum or otherwise enable the body to act, if he

complies with the voluntary disclosure procedures under 2-2-131.
History: En. 59-1707 by Sec. 7, Ch. 569, L. 1977; R.C.M. 1947, 59-1707.

2-2-131. Voluntary disclosure. A public officer or employee may, prior to acting in a manner which may
impinge on his fiduciary duty, disclose the nature of his private interest which creates the conflict. He shall
make the disclosure in writing to the secretary of state, listing the amount of his financial interest, if any, the
purpose and duration of his services rendered, if any, and the compensation received for the services or such
other information as is necessary to describe his interest. If he then performs the official act involved, he shall

state for the record the fact and summary nature of the interest disclosed at the time of performing the act.
History: En. 59-1710 by Sec. 10, Ch. 569, L. 1977; R.C.M. 1947, 59-1710.

PART 2
Proscribed Acts Related to Contracts and Claims

2-2-201. Public officers, employees, and former employees not to have interest in contracts. Members of
the legislature, state, county, city, town, or township officers or any deputy or employee thereof must not be
interested in any contract made by them in their official capacity or by any body, agency, or board of which they
are members or employees. A former employee may not, within 6 months following the termination of his
employment, contract or be empioyed by an employer who contracts with .the state or any of its subdivisions
involving matters with which he was directly involved during his employment. In this section the term:

(1) *“be interested in" does not include holding a minority interest in a corporation;

(2) “contract” does not include:

(a) contracts awarded to the lowest responsible bidder based on competitive bidding procedures;

(b) merchandise sold to the highest bidder at public auctions;

) (c) investments or deposits in financial institutions which are in the business of loaning or receiving
money;

(d) acontract withan interested party if, because of geographic restrictions, a local government could not
otherwise reasonably afford itself of the subject of the contract. It shall be presumed that a local government
could not otherwise reasonably afford itself of the subject of a contract if the additional cost to the local
government is greater than 10% of a contract with an interested party or if the contract is for services that must
be performed within a limited time period and no other contractor can provide those services within that time

riod.
pe History: En. Sec. 1020, Pol. C. 1895; re-en. Scc. 368, Rev. C. 1907; re-en. Sec. 444, R.C.M. 1921; Cal. Pol. C. Sec. 920; re-en. Sec. 444,
R.C.M. 1935; amd Sec. 1, Ch. 43, L. 1973; R.C.M. 1947, 59-501; amd Sec. 1, Ch. 377, L. 1979; amd Sec. I, Ch, 458, L. 1981.

Cross-References:
Ethical principles relating interest in a contract, 2-2-105, 2-2-121, 2-2-125.
Transfers and collusion prohibited. 18-4-141,

2-2-202. Publicofficers not to have interest in sales or purchases. State, county, town, township, and city

officers must not be purchasers at any sale or vendors at any purchase made by them in their official capacity.
History: En. Sec. 1021, Pol. C. 1895; re-en. Sec. 369, Rev. C. 1907; re-en. Sec. 445, R.C.M. 1921; Cal. Pol. C. Sec. 921; re-en. Sec. 445,
R.C.M. 1935; R.C.M. 1947, 59-502.

204



Appendix A

other liabilities asa private fiduciary would suffer for abuse of his trust. The county attorney of the county where
the trust is violated may bring appropriate judicial proceedings on behalf of the people. Any moneys collected in
such actions shall be paid to the general fund of the aggrieved agency.

(3) The following sections set forth various rules of conduct, the transgression of any of which is, as such,
a violation of fiduciary duty, and various ethical principles, the transgression of any of which is not, as such, a

violation of fiduciary duty.
History: En. 59-1703 by Sec. 3, Ch. 569 L. 1977; R.C.M. 1947, 59.1703.

Cross-References
All siate officers and employees to be bonded, 2-9-602.

2-2-104. Rules of conduct for all public officers, legislators, and employees. (1) Proof of commission of
any act enumerated in this section is proof that the actor has breached his fiduciary duty. A public officer,
legislator, or employee may not: )

(a) disclose or use confidential information acquired in the course of his official duties in order to further *
substantiaily his personal economic interests; or

(b) accept a gift of substantial value or a substantial economic benefit tantamount to a gift:

(i) which would tend improperly to influence a reasonable person in his position to depart from the
faithful and impartial discharge of his public duties; or

(ii) which he knows or which a reasonable person in his position should know under the circumstances is
primarily for the purpose of rewarding him for official action he has taken.

(2) An economic benefit tantamount to a gift includes without limitation a loan at a rate of interest
substantially lower than the commercial rate then currently prevalent for similar loans and compensation
received for private services rendered at a rate substantially exceeding the fair market value of such services.

Campaign contributions reported as required by statute are not gifts or economic benefits tantamount to gifts,
History: En. 59-1704 by Sec. 4, Ch, 569, L. 1977; R.C.M. 1947, 59-1704,

Cross-References
Prohibited campaign practices, Title 13, ch. 35, part 2.
Reports of campaign contributions required, 13-37-225.

2-2-105. Ethical principles for public officers and employees. (1) The principles in this section are
intended as guides to conduct and do not constitute violations as such of the public trust of office or
employment in state or local government.

(2) A public officer or employee should not acquire an interest in any business or undertaking which he
has reason to believe may be directly and substantially affected to its economic benefit by official action to be
taken by his agency.

(3) A public officer or employee should not, within the months following the voluntary termination of
his office or employment, obtain employment in which he will take direct advantage, unavailable to others, of
matters with which he was directly involved during his term or employment. These matters are rules, other than
rules of general application, which he actively helped to formulate and applications, claims, or contested cases
in the consideration of which he was an active participant.

(4) A public officer or employee should not perform an official act directly and substantially affecting a
business or other undertaking to its economic detriment when he has a substantial financial interest in a

competing firm or undertaking.
History: En. 59-1709 by Sec. 9, Ch. 569, L. 1977; R.C.M. 1947, 59-1709.

Cross-References
Definitions of “rules” and *“contested cases” relating to administrative rules, 2-4-102.
Public contracts generally, Title 18, ch. 1.

2-2-125. Rules of conduct for local government officers and employees. (1) Proof of commission of any
act enumerated in this section is proof that the actor has breached his fiduciary duty.

(2) An officer or employee of local government may not:

(a) engage in a substantial financial transaction for his private business purposes with a person whom he
inspects or supervises in the course of his official duties; or .
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